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IN THE

United States Circuit Court of Appeals

For the Ninth Circuit.

ALASKA COMMERCIAL COMPANY,
a corporation,

Plaintiff in Error,

v. )No. 858.

A. DINKELSPIEL,

Defendant in Error.

OPENING BRIEF OF PLAINTIFE IN ERROR.

Statement of Facts.

This case comes up on a writ of error from the

United States District Court for the District of Alaska,
second division, Hon. Arthur H. Noyes presiding, upon
a judgment rendered upon the verdict of a jury in favor

of the defendant in error, for the return of certain gold
dust, currency and gold coin of the United States, or in

case the return of such gold dust, currency or gold

coin cannot be had, the value thereof calculated to be

the sum of $4003 together with interest thereon at the



rate of eight per cent per annum from the 21st day of

July, 1900 (trans, pp. 32-4.)

In its nature this is an action to recover certain de-

posits of money, currency and gold dust made with the

Alaska Commercial Company for safe keeping. The

Alaska Commercial Company is a corporation organized

under the laws of the State of California, conducting a

general merchandise store in Nome, District of Alaska.

Dinkelspiel, the defendant in error (trans, pp. 35-6),

testified that on November 23rd, 1899, he went to the

store of the Alaska Commercial Company at Nome,

Alaska, for the purpose of depositing for safe keeping

three packages said to contain the sum of $1665 in cur-

rency, gold coin and gold dust. Mr. Wheaton was at

that time the cashier of the company at Nome and re-

ceived these packages for which he issued the com-

pany's receipt, marked ''Plaintiff's Exhibit A" (trans,

p. 36). This receipt stated that Dinkelspiel had depos-

ited with the Alaska Commercial Company certain

amounts in currency, gold dust and gold coin, each in

separate package, none of which was weighed or counted.

Dinkelspiel further testified (trans, p. 37) that he

made a deposit with the Alaska Commercial Co. under

similar circumstances on April 25, 1900, of a sack said

to contain $2024.75 of gold dust at $16 per ounce for

which Wheaton issued a receipt marked "Plaintiff's

Exhibit B" (trans, p. 37) of the same tenor as plaintiff's

Exhibit A.

Dinkelspiel further testified that his next deposit for

safe keeping was made on May 9, 1900. This deposit

consisted of a sack said to contain $313.25 in gold dust.



This was also left with Mr. Wheaton for safe keeping,

for which the company's receipt was delivered to Mr.

Dinkelspiel, marked "Plaintiff's Exhibit C" (trans, p.

38) of the same tenor and effect as the previous ex-

hibits.

These packages were placed in strong boxes such as

are used by express messengers and placed in the com-

pany's safe (trans, pp. 51-2).

Dinkelspiel then testified (trans, pp. 38-9) that on

July 21, 1900, he went to the company's office and asked

Mr. Wheaton, the cashier of the company, for the re-

turn of the packages or bags which he had left with him

for safe keeping. This date, July 21, 1900, when

Dinkelspiel testified that he made the demand on

Wheaton for the return of the bags, is important. The

answer of the Alaska Commercial Company in this case

denies that the demand of Dinkelspiel was made on

July 21, 1900, but states that such demand was made

between the 23rd day of November, 1899, and the 27th

day of July, 1900, the exact date being unknown (trans.

p. 23). No record was kept by the Alaska Commercial

Company of the time when the packages were received

for safe keeping nor of the time when they were de-

livered back to the depositor (trans, p. 23).

Dinkelspiel further testified that after making the de-

mand for the return of his packages on July 21, 1900,

he delivered three receipts, heretofore referred to as Ex-

hibits A, B and C, to Mr. Wheaton (trans, pp. 38-9),

but never received any of the packages. Mr. Wheaton

was taken ill on the night of July 22, 1900, and was ab-



sent from his office until the time of his death, July

27, 1900 (trans, p. 50).

Mr. Carlson, agent of the Alaska Commercial Com-

pany at Nome, testified that Mr. Dinkelspiel first called

his attention to his claim that the company had pouches

of his which they refused to deliver although they held

his receipts, sometime after Mr. Wheaton's death. It

was the first time that Mr. Carlson was informed of this

claim (trans, p. 53) and on receiving this information

he made a thorough search of the safe and the vault in

the office, and found the receipts which had been deliv-

ered by Mr. Dinkelspiel to Mr. Wheaton among the

company's papers, but failed to find auy of the packages

which Mr. Dinkelspiel claimed to have left on deposit

with the company (trans, p. 54).

Mr. Carlson further testified that he did find a bag in

the company's vault marked "A. Diukelspiel" (trans,

p. 54) which, before the action was brought, he tendered

to Mr. Dinkelspiel, and which was again teudered iu

the answer filed by the plaintiff in error (trans, pp. 23-

24), on condition that Dinkelspiel would surrender the

receipt for said bag. It should be noted, however, that

Dinkelspiel did not claim that this bag was covered by

any of the receipts heretofore described and is not

claimed by him in this suit.

The complaint in this action is for the return of the

bags so deposited with the plaintiff iu error, or the value

thereof in case the same or any part thereof cannot be

returned. The answer of the plaintiff in error is to the

effect that all said bags, covered by receipts known as

Exhibits A, B and C, were returned to the defendant in



error at some time between the date of the deposit of

the same and the death of Mr. Wheaton, the cashier of

the plaintiff in error, and that the plaintiff in error now

holds the receipts for said bags which were issued at the

time the deposits were made and which were subse-

quently delivered back to the Alaska Commercial Com-

pany when the bags were surrendered to Mr. Diukel-

spiel (trans, p. 23).

The auswer further shows that the plaintiff in error

now holds a bag said to contain gold dust, marked with

the name of "A. Diukelspiel", the defendant in error,

which it offers to turn over to defendant in error upon

the surrender of the receipt therefor, or if said receipt

has been lost, to surrender said bag to defendant in

error upon the order of the trial court. This tender was

refused by the defendant in error, and is still in the

possession of the Alaska Commercial Company (trans.

p. 24). Upon the trial of the case the jury returned a

verdict in favor of the defendant in error (trans, pp. 30-1)

forthesum of $4003, the value ofthe property deposited,

together with interest thereon from the 21st day of

July, 1900.

To summarize, the defendant in error had made cer-

tain deposits of gold dust and currency for safe keeping

with the agent of the Alaska Commercial Company at

Nome, for which said agent issued his receipts. The

Alaska Commercial Company, the plaintiff in error, now

holds said receipts and contends that all of said pack-

ages so deposited were returned to the defendant in

error upon the surrender of said receipts. The defend-

ant in error denies that the packages were returned.
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The sole issue, therefore, in this case, is whether or not

the packages deposited with the Alaska Commercial

Company, the plaintiff in error, were returned to the

defendant in error upon the surrender of the deposit

receipts.

The plaintiff in error in this appeal will rely upon

the following points:

Point I.

The Court Erred in Rendering- Judgement Ag-ainst the Plaintiff in Error
For the Sum of $4003.

Point II.

It Was Error For the Court to Render Judgment for Interest Upon the

Sum Awarded Defendant in Error From July 21, 1900.

Point III.

The Court Erred in Permitting- Counsel for Defendant in Error Upon
Argument to The Jury, over Plaintiff in Error's Objections, to Comment
Upon Defendant in Error's "Identification D", And to Read Extracts

From the Same as Being- a Part of The Evidence in Said Action.

Point IV.

The Court Erred in Sending With the Jury to The Jury-Room, With the

Other Exhibits in Said Case, and Allowing- the Jury to Consider as a

Part of The Evidence in The Case, Defendant in Error's "Identifica-

tion D".

Point V.

Assuming That " Identification D" Was in Fact'Introduced in Evidence,

The Court Erred in Permitting Said Paper to Be Introduced.

Point I.

THE COURT ERRED IN RENDERING JUDGMENT AGAINST THE
PLAINTIFF IN ERROR FOR THE SUM OF $4003.

When Dinkelspiel after the death of Wheaton called

upon Mr. Carlson, the general agent of the plaintiff in

error at Nome, for the return of his gold sacks, Carlson,

after looking through the vaults and premises of the

Alaska Commercial Company at Nome, discovered a



sack marked with the name of "A. Dinkelspiel", which,

however, turned out not to be included in any of the

receipts designated herein as Exhibits A, B, and C, and

which was not included in the demand made by Dinkel-

spiel upon Wheaton (trans, p. 53).

In the answer of the plaintiff in error, it is alleged

that a certain sack or package supposed to contain gold

dust, upon which package was marked the name "A.

Dinkelspiel" was in the possession of the plaintiff in

error; that plaintiff in error never examined the con-

tents of the bag and does not know the contents thereof,

but believes the same to contain gold dust of the ap-

proximate value of $2340; that the plaintiff in error be-

lieves this bag to be the property of Dinkelspiel, and

that the plaintiff in error is ready and willing, and at

all times since the receipt of said package, has been

ready and willing, to surrender and turn over to Dink-

elspiel said package, upon presentation of a receipt is-

sued by the plaintiff in error.

Answering further, the plaiutiff in error alleges that

said package is now brought into court, and offers to

surrender and turn the same over to Dinkelspiel upon

the surrender of the outstanding receipt, or upon the

order of the court if Dinkelspiel should show that he

has lost such receipt and does not now hold it (trans, pp.

23-4).

In Carlson's testimony (trans, p. 55), said sack was

again produced in open court and it was stipulated be-

tween the parties that the contents of said sack con-

tained gold dust of the value of $2336.50, at $16 per
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ounce. There was no testimony offered by defendant

in error in denial of the aforesaid offer and tender.

We contend that it was, therefore, error to reuder

judgment against the plaintiff in error for the value of

the packages described in Exhibits A, B and C, to-wit:

The sum of $4003 (trans, pp. 32-3), without deducting

therefrom the contents and value of the package ten-

dered by the plaintiff in error, viz.: the sum of $2336.50.

We submit that the judgment should be modified and

reduced to the sum of $1666.50, viz.: the difference be-

tween $4003 and $2336.50, the value of the package

that was tendered to the defendant in error, and by him

refused.

As the judgment that was rendered carries interest

from date of demand, it is not fair to allow interest on

the sum of $4003, when the sum of $2336.50 was ten-

dered and refused.

Point II.

IT WAS ERROR FOR THE COURT TO RENDER JUDGMENT FOR
INTEREST UPON THE SUM AWARDED DEFENDANT IN ERROR
FROM JULY 21, 1900.

It is to be noted that this is not an action for the pay-

ment of money, but is an action to recover certain spe-

cific personal property, and in the event that it cannot

be delivered, the value of said property. Section 255

of the Civil Code of Alaska, Cartels Annotated Alaska

Codes, page 408, provides when interest should be

charged. It reads as follows:

"The rate of interest in the district shall be
eight per centum per annum and no more, on all

moneys after the same become due; on judgments
and decrees for the payment of money; on money
received to the use of another and retained beyond



a reasonable time without the owner's consent, ex-

pressed or implied, or on money due upon the

settlement of matured accounts from the day the

balance is ascertained; on money due or to become
due where there is a contract to pay interest and
no rate specified. But on contracts, interest at the

rate of twelve per centum may be charged by ex-

press agreement of the parties, and no more."

Section 204, Code of Civil Procedure, Cartels Anno-

tated Code of Alaska, page 185, provides what the ver-

dict shall be in an action to recover personal property.

It reads as follows:

"In an action for the recovery of specific per-

sonal property, if the property have not been
delivered to the plaintiff, or the defendant by his

answer claims a return thereof, the jury shall

assess the value of the property, if their verdict be

in favor of the plaintiff, or if they find in favor of

defendant, and that he is entitled to a return there-

of, and may at the same time assess the damages,
if any are claimed in the complaint or answer,

which the prevailing party has sustained by rea-

son of the detention or taking and withholding

such property."

The judgment in this case (trans, pp. 32-4) provides

for the return of certain gold dust, currency and gold

coin, or the value thereof, in case the delivery of said

gold dust, currency or gold coin cannot be had, amount-

ing to $4003, together with interest thereon at the rate

of eight per cent per annum from the 21st day of July,

1900. We contend that it was error to allow interest

on this sum as the statutes above quoted show plainly

that in a judgment for specific personal property, or

the value thereof, damages should be assessed, which

the prevailing party has sustained by reason of the de-

tention or the taking and withholding of such property.
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Gold dust and currency are not in any sense money

within the meaning of the statute. They are as much

specific personal property as any other kind of personal

property. It is true that interest might be considered

as a measure of damages, but it cannot be given "per

se".

We contend that the .judgment should at least be

modified so as to cut out the interest, and as there is no

evidence in the record of damages suffered by the de-

fendant in error, caused by the withholding of said

property, this court cannot award damages.

Point III.

THE COURT ERRED IN PERMITTING COUNSEL, FOR DEFENDANT
IN ERROR UPON ARGUMENT TO THE JURY, OVER PLAINTIFF
IN ERROR'S OBJECTION, TO COMMENT UPON DEFENDANT IN
ERROR'S " IDENTIFICATION D " AND TO READ EXTRACTS
FROM THE SAME AS BEING A PART OF THE EVIDENCE IN
SAID ACTION.

During the argument of counsel for defendant in

error reference was made to plaintiffs " Identification

D", and extracts from the paper were read to the jury.

Counsel stated that "Identification D" was in evidence

in the case and was an exhibit, to which remarks coun-

sel for plaintiff in error, the defendant below, objected

on the ground that said document was never introduced

in evidence, was never received in evidence, and was not

an exhibit in the case, but was merely identified (trans.

p. 56). The objection of the plaintiff in error was

overruled by the court, the court stating that to the

best of his recollection " Identification D" was offered

and received in evidence without objection (trans, p.

56).
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The transcript of record must affirmatively show that

ihis paper called "Identification D" was introduced

in evidence, otherwise this court cannot consider it as

part of the evidence. This court cannot assume what

counsel intended to do, but must take the record as it

stands, without alterations or additions. Identifying a

paper does not mean the same thing as introducing it

in evidence. The witness simply states that he recog-

nizes the document. Before it can be introduced in

evidence, the opposing counsel should have an oppor-

tunity of examining it so as to enable him to offer tes-

timony if he desires in explanation of the document or

to disprove its authenticity. After that, the writing

may be read to the jury.

Nolan v. Vosburg, 3 111. App. 596;

Nelson v. Humes, 12 111. App. 52;

People v. Stevens, 52 Cal. 457.

The record in this case does not show that anything

more was done, but simply identification by the wit-

ness.

Referring to the direct examination of A. Dinkle-

spiel, called on his own behalf (trans, pp. 40 et seq.), we

see that witness was handed a paper by his counsel,

and was asked whether he knew what it was. He
identified the writing, over plaintiff in error's objection,

as a copy of certain receipts, and rested there. There

is no further suggestion that it was introduced in evi-

dence except the statement of the trial judge heretofore

referred to, that in his opinion it had been introduced

in evidence. Opposed to this, however, we have the affi-

davit of C. J. Nunne (trans, pp. 40 et seq.) official sten-
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ographer at the trial of this case, whose duty was not

only to take down the testimony as it was given, but.

also to mark and take charge of all exhibits. He
states in his affidavit (trans, p. 71) that said document

was never offered iu evidence by the attorneys for the

defendant iu error, or by anybody, but that the same

was simply ideutified and so marked.

The record of the trial court contained in the tran-

script on appeal is the only legal evidence of such pro-

ceedings, and the case before the appellate court for

determination must, therefore, be the case as presented

by the existing record of the trial court.

2 Enc. on Pleading and Practice, 258.

It is a well established rule, which requires no citation

of authorities, that it is error sufficient to reverse a

judgment for the court to suffer counsel, against objec-

tion, to state facts pertinent to the issue and not in evi-

dence.

2 Am. Enc. on Pleading and Practice, 727, and

cases cited in notes.

It is true that the court (trans, p. 64) attempts to set

the jury right by giving the general admonition that

they should disregard statements of counsel made in

the course of the argument, but its remarks made at

the time of defendant's objections (trans, p. 56) are such

that no general admonition such as contained in the

judge's charge (trans, p. 64) is sufficient to take away

the effect of counsel's remark made to the jury, with

the express approval and sanction of the court at the

time. Moreover, after the charge to the jury, before

the jury retired, the attorneys for the plaintiff in error
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again called the court's attention to the fact that

" Identification D" was not properly an exhibit, and

should not be delivered to the jury with the other ex-

hibits to be taken to the jury-room. The court again

stated that it was his recollection that the paper was

identified and then offered and received in evidence.

The jury was certainly impressed with the fact that

the court must be correct and considered "Ideutifica-

" tion D" as in evidence, more particularly as they

were allowed to take this paper into the jury-room with

them and use it in their deliberations. We shall show

later on that this error was extremely prejudicial to the

plaiutiffin error as it tended to corroborate the highly

improbable story told by Dinkelspiel.

Point IV.

THE COURT ERRED IN SENDING WITH THE JURY TO THE JURY-
ROOM, WITH THE OTHER EXHIBITS IN SAID CASE, AND
ALLOWING THE JURY TO CONSIDER AS PART OF THE EVI-
DENCE IN THE CASE, DEFENDANT IN ERROR'S "IDENTIFICA-
TION D".

"Identification D", in spite of defendant's objection,

was delivered to the jury with the other exhibits and

taken by them to the jury-room (trans, pp. 67, 70-2).

The general rule is that if papers which have not been

admitted in evidence are taken out by the jury when

they retire for the purpose of considering their verdict,

the verdict will be set aside and a new trial granted,

although the jurors may think they were not influenced

by such paper.

Nolan v. Vosburg, 3 111. App. 597;

Faber v. Bowers, 33 S. W. Rep. 131;

Clark v. Whitaker, 18 Conn. 543;
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12 Enc. on Pleading and Practice, 602, 603, 596,

and cases cited in notes;

Bates v. Preble, 151 U. S. 149;

La Bonty v. Lundgren, 59 N. W. Rep. 904.

Section 194 of the Code of Civil Procedure for the

Territory of Alaska, shows what papers the jury may

take with them into the jury-room. This section reads

as follows:

"What Papers Jury May Take. Upon retir-

ing for deliberation the jury may take with them
the pleadings in the cause, and all papers which
have been received as evidence on the trial (except

depositions, or copies of such parts of public records

or private documents given in evidence as ought
not, in the opinion of the Court, to be taken from
the person having them in possession). They may
also take with them notes of the testimony or other

proceedings on the trial taken by themselves, or

any of them, but none taken by any other person."

Carter's Annotated Alaska Codes, 183.

It cannot be contended that this paper did not influ-

ence the jury in arriving at their verdict. We shall

show in a subsequent portion of this brief that this doc-

ument formed a most important part of the defendant in

error's case, and was the only evidence upon which the

jury could have found their verdict.

In Nolan v. Vosburg,

"The bill of exceptions shows that the books of

Vosburg were handed to the witness, Breese, but it

does not appear they were offered in evidence, and
the contents of them are not anywhere stated.

The Circuit Court, however, permitted the jury to

take these books when retiring to consider their

verdict. To this the appellant objected, and has
here assigned for error the ruling of the Court upon
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that subject. That it was obviously incorrect,

leaves no room for doubt. The law is too well set-

tled, that the jury cannot be permitted to take in

its retirement books or papers not introduced as

evidence on the trial (unless by consent), to admit
of any question. To allow it would be opening the

door leading to a loose and dangerous practice.

Indeed, it is not insisted by counsel for appellee

that such a practice could be tolerated.

"But it is intimated that these books were intro-

duced in evidence, and that fact, for some reason,

is left out of the bill of exceptions. The intima-

tion, it is well known, can have no force in deter-

mining the question presented by the record. The
bill states that it contains all the evidence offered

on the trial by either party, and the books could be

considered by the jury only as a portion of the evi-

dence. Finding no record of their introduction,

we must presume that none took place."

In the case of Faber v. Bowers, the court says:

"We are unable to tell how much the verdict was
influenced by the obnoxious papers, but all the

circumstances show that they wielded influence^
* * * for the reason that the memoranda of

appellee which were not in evidence and were used
to refresh the memory of appellee, were allowed to

be taken out by the jury, the judgment will be

reversed."

In Clark v. Whitaker, the court held:

"We are all of the opinion that the motion in

arrest is well founded. The Judge found that the

paper complained of was before the jury during all

their deliberations and was calculated to affect the

verdict. It certainly was; and nothing short

of proof that the paper was not opened and
read could save the verdict. Otherwise we must
disregard first principles and establish a pre-

cedent which may lead to disastrous conse-

quences. * * * The jury cannot be guarded
with too much vigilance and jealousy. Courts
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must reject all evidence not received on the trial

and must repel every foreign influence which may
affect the minds of the jury. If we need authorities

to so plain a point those cited on the argument are

conclusive."

Point V.

ASSUMING THAT "IDENTIFICATION D" WAS IN FACT INTRO-
DUCED IN EVIDENCE, THE COURT ERRED IN PERMITTING
SAID PAPER TO BE INTRODUCED.

A great deal has been said in this brief concerning a

certain paper designated as "Defendant in Error's Iden-

tification D", and it is proper and necessary to point out

just what this instrument stands for and what its bear-

ing is on the case.

Defendant in error's theory of the case, which he

strove very hard to maintain, was that he had retained

all of his receipts for money and gold dust deposited for

safe keeping until July 21, 1900, when he claimed he

delivered his receipts to Cashier Wheaton, repre-

senting the plaintiff in error, and received noth-

ing in return (trans, pp. 38-9, 47). Wheaton

was taken ill on Sunday, July 23, 1900, and

on July 27, 1900, died (trans, p. 50). Defendant

in error strove to explain how the receipts came

into plaintiff in error's possession without its giving any-

thing in return, by trying to show that Wheaton had

tricked him out of them on the day before he was taken

ill (trans, p. 39); that he never saw Wheaton after the

transaction of July 21, 1900, and never got his receipts

back. It was important, therefore, for defendant in

error to get evidence and testimony which would show

that he gave up these receipts close to the time when

Wheaton was taken ill, for if it could have been shown



17

that the receipts had been delivered to the company

long before the date of Wheaton's illness, it would

have been difficult for defendant in error to explain

why he had not demanded either the return of his

receipts or the packages deposited for safe keeping. If

he is able to show that the receipts were delivered to

Wheaton on the 21st day of July, 1900, he lays the

foundation for the story that he has told and shows some

reasonable excuse why he did not investigate the mat-

ter during Mr. Wheaton's illness. Dinkelspiel, the

defendant in error, testified that he made three separate

deposits with Wheaton for which he received three

receipts signed by Wheaton. The first one was dated

November 23, 1899, and is designated as "Plaintiff's

Exhibit A", which "Exhibit A" was properly identified,

read to the jury and introduced in evidence (trans, p.

36). The next receipt Dinkelspiel testified was given

him on the 25th day of April, 1900, and also signed by

Wheaton. This receipt marked "Plaintiff's Exhibit

B" was identified, read to the jury, and introduced in

evidence (trans, p. 37). The third receipt, Dinkelspiel

testified, signed by Wheaton, was given him on May

9, 1900, and is designated as "Plaintiff's Exhibit C".

This Exhibit "C", like Exhibits "A" and "B" was

identified, read to the jury and regularly introduced in

evidence. Dinkelspiel then testified that on July 21,

1900, he went to the store of plaintiff in error and de-

livered these three receipts marked, respectively,

Exhibits "A' , "B" and "C" to Mr. Wheaton (trans, p.

38), and demanded the return of his packages that he

had deposited for safe keeping (trans, pp. 38-9).
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After testifying as above indicated, showing that the

witness' mind was perfectly clear on all details counected

with the transaction of the receipts and testifying most

particularly that he made this demand on Wheaton for

the return of his packages on July 21, 1900, the witness

was handed a paper which was afterwards marked "Plain-

tiff's Identification D" (trans, p. 40), and which pur-

ported to be a copy of the receipts held by Dinkelspiel

and heretofore referred to as Exhibits "A", "B" and

"C". Dinkelspiel testified, over the objection of counsel

for the plaintiff in error, that this paper, "Identification

D", was a copy of the receipts held by him and that it

was made by his clerk, Hugo Piatt, at his direction, on

the 21st day of July, 1900, just before he took his

receipts to the store of the plaintiff in error and de-

livered them to Wheaton. Dinkelspiel further testi-

fied, over the objection of counsel (trans, p. 43), that at

the time this paper marked "Identification D" was

prepared, Plaintiff's Exhibits "A", "B" and "C", viz.:

the receipts held by him, were before him and that

"Identification D" was a copy of those exhibits. The

inference, of course, is plain that if "Identification D"

was prepared on that date at the direction of Dinkel-

spiel, that at that time he must have had in his posses-

sion the company's receipts marked Exhibits "A", "B"

and "C", and therefore that the receipts were not de-

livered to Wheaton prior to July 21, 1900.

We have shown in the first part of this brief that

this paper purporting to be a copy of the receipts and

knowu as "Identification D" was never introduced in

evidence, but assuming that it was regularly introduced

in evidence, we contend that the court erred in so doing.
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We wish to call attention to the court that the only

evidence that the packages deposited by Dinkelspiel for

safe keeping, were not returned to him, was furnished

b}- Dinkelspiel himself. There were no other witnesses

called by the defendant in error who testified on this

point. In opposition to this testimony, the plaintiff in

error produced the receipts for the packages deposited

and claimed that possession of the same could only

have been obtained by delivering up the gold and gold

dust. The death of Wheaton, the cashier who had

charge of this deposit for the plaintiff in error, and the

fact that no record was kept of the dates of deposit and

the dates of delivery to the depositor, made it easy for

the defendant in error to build up his theory of the

case, namely, that he was tricked out of his receipts by

Wheaton, provided he could show that on the 21st day

of July, 1900, namely, the day before Wheaton's illness,

he had these receipts in his possession. This is the im-

portance of the paper known as "Identification D".

There is no difference in opinion among the numer-

ous cases as to the admissibility in evidence of a written

memorandum where a witness, without looking at his

written statement, has a distinct recollection of every

essential fact stated in such memorandum. If he has

such present recollection of the facts there is no neces-

sity whatever for introducing the memorandum in evi-

dence or reading it to the jury, and all authorities agree

that the memorandum under such circumstances is not

admissible in evidence. Such a paper is only corrob-

orative testimony and self-serving. It is not used by

witness to refresh his memory for there is no necessity

of refreshing it inasmuch as he has testified to all the
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essential facts without the use of the written mem-

orandum.

Bates v. Preble, 151 U. S. 149;

Vicksburg & Meridian R. R. v. O'Brien, 119 U.
S. 99;

Bank v. Madden, 114 N. Y. 285 (21 N. E. Rep.
408);

/ Greenleaf on Evidence, Sec. 437;

Weaver v. Bromley, 65 Mich. 214 (31 N. W. Rep.
839);

Commonwealth v.Jeffs, 132 Mass. 5;

Russell v. The Hudson River R. R., 17 N. Y. 134;

Flood v. Mitchell, 68 N. Y. 507;

Baum v. Reay, 96 Cal. 462;

Dugan v. Mahoney, 11 Allen, Mass. 572;

Friendly v. Lee (Exhaustive Review of Cases), 25
Pac. Rep. 396;

National Bank of Commerce v. Meader, 40 Minn.
325.

The case of Vicksburg & Meridian Railroad vs.

OBrien, quoted above, is, as we contend, an exact

parallel to the case at bar. The same error was com-

mitted by the trial court in admitting a memorandum

not used to refresh the witness' memory and on account

of such error the Supreme Court of the United States

reversed the case. The action was brought by the

plaintiff and her husband to recover damages sustained

in consequence of personal injuries received by the

wife while a passenger of the defendant company.

Verdict and judgment were rendered for the plaintiff.

At the trial the plaintiff offered to read to the jury the

deposition of a physician. Responding to the first and

second interrogatories, he stated among other things

that his attendance upon the plaintiff commenced upon
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the 16th day of December, 1881; that he found her suf-

fering extreme pain and in a very nervous condition

resulting from a railroad accident which occurred a few

hours before on defendant's road. The third interrog-

atory and answer were as follows:

"Look on the accompany ing statement dated Novem-
" ber 26th, 1881, and state if it was written by you at

" the date it bears; for what purpose it was written and
" to whom it was delivered; does the statement repre-
" sent substantially and correctly Mrs. O'Brien's con-
:i
dition as it appeared when you first saw her and has

" it continued up to November 26th, 1881?

"Answer: I have looked upon the statement referred
" to which was written by myself at Mr. O'Brien's re-

" quest at the date mentioned, when he was about to

" take his wife away from here to his home in New
" Orleans, and was intended to convey an idea of how
" she was when I call to see her and what her con-
" dition was when she left my charge, and in my
" opinion I correctly stated her condition at the times
" referred to."

The statement sets forth in much detail, the nature

of the injuries received by the wife and the effect upon

her bodily and mental condition. It also embodied an

expression of the witness' opinion as to the probable

length of time in which she might recover from her

injuries.

The plaintiff before reading the remaining interroga-

tories and answers, offered to read this statement to the

jury in evidence. The defendant objected upon this

ground: That it was not made by the witness under

oath, and in defendant's presence, or with its knowledge

and consent. That it was hearsay evidence and there-

fore wholly incompetent and in any event it could only

be referred to by the witness to refresh his recollection.
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The court overruled the objection and permitted the

statement to be read in evidence. The appellate court

says:

"We are of the opinion that this ruling cannot
be sustained upon any principle recognized in the

law of evidence. The authorities are uniform in

holding that a witness is at liberty to examine a

memorandum prepared by him, under the circum-

stances in which this one was, for the purpose of

refreshing or assisting his recollection as to the

facts stated in it. * * *

"The present case does not require us to enter

upon an examination of the numerous authorities

upon this general subject; for it does not appear
here, but that at the time the witness testified he
had, without even looking at his written statement,

a clear, distinct recollection of every essential fact

stated in it. If he had such present recollection,

there was no necessity whatever for reading that

paper to the jury. Applying, then, to the case the

most liberal rule announced in any of the author-

ities, the ruling by which the plaintiffs were allowed

to read the physician's written statement to the

jury as evidence, in itself, of the facts therein re-

cited, was erroneous.

"It is, however, claimed in behalf of the plain-

tiffs, that in his answers to other interrogatories

the physician testified, apart from the certificate, to

the material facts embodied in it, and that, there-

fore, the reading of it to the jury could not have
prejudiced the rights of the defendant, and, for

that reason, should not be a ground of reversal.

"We are unable to say that the defendant was
not injuriously affected by the reading of the physi-

cian's certificate in evidence. It is not easy to

determine what weight was given to it by the jury.

In estimating the damages to be awarded in view
of the extent and character of the injuries received,

the jury, for aught that the court can know, may
have been largely controlled by its statements.

The practice of admitting in evidence the unsworn



28

statements of witnesses, prepared in advance of

trial at the request of one party, and without the

knowledge of the other party, should not be en-

couraged by further departures from the established

rules of evidence.

"While this court will not disturb a judgment
for an error that did not operate to the substantial

injury of the part}' against whom it was committed,
it is well settled that a reversal will be directed

unless it appears, beyond doubt, that the error

complained of did not and could not have preju-

diced the rights of the party."

In Friendly v. Lee, cited above, the action was to

recover the sum of $60. The plaintiff had borrowed

of the defendant a certain sum of money which he was

to repay with interest. According to the contentions of

the plaintiff he overpaid the defendant the sum of $60.

The issue was whether plaintiff had overpaid the de-

fendant, the decision of which depended upon a date

when the original sum was borrowed, the plaintiff

alleging that the money was borrowed on the 29th day

of May, 1886, while the defendant alleged that the

money was borrowed on the 29th day of May, 1884.

Upon this state of facts the only inquiry was, did the

trial court err in refusing to permit a certain entry in

the cash book of plaintiff to be presented to the jury as

evidence. It was in support of the issue that the

money was borrowed on the 29th day of May, 1886,

that this entry was offered as evidence. The record

disclosed that the plaintiff had testified that the sum of

money had been received from the defendant on that

date, and that it was the only money that he had ever

received from the defendant. After testifying to this

fact he offered in evidence the page of his cash book



24

embracing the entry of the sum loaned, to show that

the date it bore was as he had alleged and had testified

to. Upon objection the trial court, while excluding the

entry as evidence, allowed it to be used for the purpose

of refreshing the memory of the plaintiff so as to

enable him to testify to the fact of his own knowledge.

The plaintiff claims that the entry was admissible in

evidence. The court says, page 397:

"Now the record of this case discloses that the
plaintiff was able to testify directly to the date

when he borrowed the money from the defendant
of his own personal knowledge clearly indicating

that he did not need the aid of the entry in the

cash book to refresh his recollection of the trans-

action. His memory of the matter had not become
more or less obscure requiring the aid of the entry
to refresh it so as to enable him to testify from his

own personal recollection. He had already done
that without its aid and the only purpose the entry
could serve was to confirm his statements. He
testified that the $300 was received on the date

alleged by him, and that it was the only money
that he had ever borrowed or had of the defendant.

There was but the single transaction and his mem-
ory was not at fault, either in respect to the amount
or the date when he borrowed it. These facts

plainly show that he did not desire to use the entry
for this purpose, but as original evidence of entries

made by himself to corroborate his own testimony."

In Weaver v. Bromley, the court used the following

language:

"The memorandum should not have been admit-

ted in evidence. The witness had a clear recollec-

tion of the date upon which he received the notice

and did not desire or need the memorandum to re-

fresh his recollection, and it was not used or offered

for that purpose. It was introduced and received

as original evidence in corroboration of his own
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statement. It was evidence made by himself in

corroboration of himself. It was no more admissi-

ble than would have been the oral statement to the

same effect made on that date to a third party."

In Commonwealth v. Jeffs, which was an indictment

for manslaughter, the Government offered at the trial

evidence of statements made and evidence given by the

defendant at the inquest. To contradict this evidence

the defendant called the shorthand reporter and the

editor of a newspaper in which a report of the defend-

ant's statements and evidence at the inquest had been

published and asked him what the defendant said at the

inquest. He answered that he could state by refresh-

ing his memory from the report in the newspaper, and

was allowed to so refresh his memory and then

answered. Counsel for the defendant then asked to

have the newspaper read to the jury. The court on

the objection of the Government excluded the same and

the court says:

"A witness may be allowed to refresh his mem-
ory by looking at a printed or written paper or

memorandum, and if he thereby recollects a fact

or circumstance he may testify to it. // is not the

memorandum which is evidence but the recollection

of the witness. We are not aware of any case where
it has been held that the memorandum could be put
in evidence simply because it refreshed the memory
of the witness!1 ''

In Baum v. Reay, 96 Cal. 462,

a question arose as to the inventory and appraisement

of an estate that had been made. The appraiser in

whose handwriting the inventory was made, testified to

all the material facts concerned in the inventory

and appraisement and counsel then attempted to intro-
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duce the inventory in evidence. The court ruled it out

and this was noted as error. The appellate court says:

"We do not think the court erred in excluding
the inventory or in rejecting the proffered testi-

mony of the witness, Rogers. The inventory was
admissible in evidence only as memorandum to

refresh the memory of the witness. It was not
complete evidence to prove the facts stated in the

inventory itself. The defendant was not injured

by the rejection of the testimony because the

witness had already been permitted to testify to all

he could have testified to, using the inventory as

a memorandum."

Greenleaf on Evidence says:

"As indispensable to the admission of such testi-

mony (written memorandum) there must be proof
that the witness who made the memorandum had
no recollection of the matter stated therein inde-

pendent of the written paper. When he has such
recollection the evidence is inadmissible."

In Bank v. Madden, the reason for the rule is dis-

cussed. The court says:

"The rule which renders such entries admissible

rests upon the principle of necessity for the recep-

tion of secondary evidence and is not applicable

where the witness had a distinct recollection of the
essential facts to which they relate. The primary
common-law proof is then furnished, and the neces-

sity for evidence of the lesser degree does not

arise. And this right, so qualified to introduce

such secondary evidence, is the better rule in view
of the opportunities which might otherwise exist,

to superadd a written memorandum to the evidence

of a witness, which it cannot be said might some-
times be improperly made available to strengthen
his testimony with the court or jury."

We believe we have cited enough authority to con-

vince the court that the rule of law as to the admissi-
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in this case, is as stated above, and that the trial court

committed error in allowing the memorandum known

as "Identification D" to be used as evidence. The

authorities are absolutely agreed on this subject, and are

entirely uniform. The decisions of the federal and

state courts are all to the same effect, all holding that

under the facts as exist in this case, the appellate court

should reverse the judgment and remand the case for a

new trial.

We respectfully submit that error was committed in

the trial court in admitting "Identification D" in evi-

dence, and that such error is sufficient to remand

this case back for a new trial.

Summary.

1. It was error for the court to render judgment

against the plaintiff in error for the sum of $4003 with

interest thereon from the 21st day of July, 1900. The

court should have taken into consideration the amount

tendered by the plaintiff in error, viz.: the sum of

$2336.50, and should have deducted that from the

amount of the judgment, rendering judgment for the

balance, which would have been $1666.50. Moreover,

it was error to allow interest on the judgment as the

Alaska Code provides that in a case of this kind dam-

ages should be awarded, and not interest. Inasmuch

as there is no evidence of damages in the record, the

court is not in position to award any damages. There-

fore, we conclude that the judgment should at least be

modified to the sum of $1666.50, without interest and

without damages.
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2. It was error for the court to permit counsel for

the defendant in error to comment upon a certain paper

known as "Identification D" which was not in evidence,

but simply identified.

We submit that this error was not harmless, and for

that reason this court should send the case back for a

new trial.

3. It was error for the judge of the trial court to

permit the jury to take with them to the jury room the

document known as "Identification D", which was not

in evidence, but simply identified, for which error we

submit this court should send the case back for a new

trial.

4. Assuming that the statement of the trial court

was true, viz.: that "Identification D" was in fact intro-

duced in evidence, we contend that the court erred in

permitting said document to be introduced in evidence

for the reason that the witness had previously testified

of his own knowledge aud recollection to all the essen-

tial facts contained in said document; that, therefore,

this paper was not used to refresh the memory of the

witness, but was intended simply to corroborate his

oral testimony, and as such was inadmissible in evi-

dence.

We call the attention of the court to the testimony

in the case to show that the admission of this paper in

evidence worked great hardship and injury to the case of

the plaintiff in error as it bolstered up the improbable

story told by the defendant in error, and weakened to a

great extent the strong presumption that the packages
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had been returned as evidenced by the plaintiff in

error's possession of the receipts.

We submit that for the foregoing reasons the case

should be remanded for a new trial.

Respectfully submitted,

Thomas & Gerstle,

Attorneys for Plaintiff in Error.
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